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platform, of which is properly constructed, stands so near the 
track as to be struck and killed by the bumper of a passing loco- 
motive, the railroad company is not liable. See, also, McGeehan v. 
Lehigh Valley R. Co., 149 Pa. 188, 24 Atl. 205 ; Pa. R. R. v. Bell, 
122 Pa. 58, 15 Atl. 561." 

The negligence of the plaintiff was the proximate cause of his 
injury, and in such a case there can be no recovery. 

For these reasons, we are of opinion that the lower court erred 
in overruling the motion of the defendant company to set the ver- 
dict aside, and its judgment must therefore be reversed, and the 
case remanded for a new trial. Reversed. 



Dinning v. Dinning and Others.* 

Supreme Court of Appeals : At Richmond. 

February 10, 1904. 

1. Wills— Signature. A paper in all other respects good as an olograph 
will, and concluding, "I, William Dinning, say this is my last will 
and testament," is sufficiently signed. The provision of the statute that 
a will shall be signed by the testator or by some other person in his 
presence and by his direction "in such manner as to make it manifest 
that the name is intended as a signature," was designed to let in 
wills not signed at the foot or end, if signed in such manner as to 
afford internal evidence of authenticity equally convincing. The sig- 
nature to the will in this case is of that character. 

Error to a judgment of the Hustings Court of the city of Ports- 
mouth, refusing to admit to probate a paper writing purporting to 
be the last will and testament of William Dinning, deceased, on the 
ex parte application of the plaintiff in error. Reversed. 

The petition for the writ of error sets out the names and ad- 
dresses of the heirs of William Dinning, deceased and they were 
made defendants in error. 

William H. Stewart, for the plaintiff in error. 

No counsel for the defendant in error. 

Harrison, J., delivered the opinion of the court. 

In the court of Hustings for the city of Portsmouth, od the 18th 
day of April, 1903, Harry James Dinning offered for probate the. 

* Reported by M. P. Burks, State Reporter. 
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following paper purporting to be the last will and testament of 
William Dinning, deceased : 

"Portsmouth, Va., April 20th, 1903. 

"In case of my death, I wish my brother Harry to take charge 
of my estate and pay off all of my just and honest debts, and I 
want my sister Mary's body brought from Berkley and buried 
alongside of me. After this is done and all paid for and my funeral 
and burying is paid for, I give to my brother, Harry Hunter 
Dinning, all of my furniture in my house on Glasgow street, Scotts- 
ville, and all of my clothes, watch and chain, and give him my 
house and vacant lots on Glasgow street, known as the Walton 
property, Scottsville, and my store, 1332 County street. I do 
give to my brother's wife, Mary Elizabeth Dinning, my half inter- 
est in the property corner of Glasgow and Pearl streets, Park 
View ; she is the owner of the other half of this property, and 
to my nephew, Harry James Dinning, the house and lot corner 
of Glasgow and First avenue, Scottsville ; also my Lincoln Park 
lot ; to my niece, Daisy Hunter Eaby, I leave my place known as 
the Perry place, North street, Park View, and my lot in Buffalo, 
N. Y., to pay off the mortgage to Mr. Wise. I leave her this, she 
being my favorite niece, and for kindness in my life, I having 
raised her and loved her. I, William Dinning, say this is my 
last will and testament." 

The court certifies that it was proved that William Dinning died 
on the 20th of March, 1903 ; that at the date mentioned in the 
writing he was upwards of 21 years of age, and of sound mind 
and memory ; that the paper was wholly in his handwriting, and 
was found, a few days after his death, in a valise, with his other 
valuable papers. 

Probate of this writing was refused upon the ground that it 
was not signed in such manner as to make it manifest that the 
name was intended as a signature. This judgment was excepted 
to, and a writ of error awarded by this court. 

Section 2514 of the Code of 1887 requires that a will shall be 
signed by the testator, or by some other person in his presence 
and by his direction, in such manner as to make it manifest that 
the name is intended as a signature. This statute was first intro- 
duced into our law by the revisors of 1849, and has remained 
unchanged to the present day. It has several times been inter- 
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preted by this court. Ramsey etc. v. Ramsey's Ex'r, 13 Gratt. 664, 
70 Am. Dec. 438; Roy etc. v. Roy's Ex'rs, 16 Gratt. 418, 84 Am. 
Dec. 696 ; Warwick v. Warwick, 86 Va. 602, 10 S. E. 843, 6 L. E. 
A. 775. The result of these decisions is that it must appear from 
the face of the paper that the testator designed by the use of his 
signature to authenticate the instrument ; the manifest inten- 
tion of the signature, wherever placed, being the rule of the statute. 

In Ramsey v. Ramsey's Ex'r, supra after reviewing the history 
of the law on the subject, Judge Daniel says : " When due weight 
is given to these considerations, there arises, I think, a fair infer- 
ence that the legislature, in requiring that the will shall be signed, 
' in such manner as to make it manifest that the name is intended 
as a signature/ designed not merely to enact what had been decided 
in Waller v. Waller [1 Gratt. 454, 42 Am. Dec. 564], but to fur- 
nish a rule in respect to the signature, which, whilst it would have 
all the certainty of the British statute, would yet let in wills, 
which, though not signed at the foot or end, might be signed in 
such manner as to afford internal evidence of authenticity equally 
convincing." 

In the case at bar the instrument was undoubtedly intended as 
a will. It makes an orderly and apparently complete disposition 
of the testator's property. After naming an executor, the testator 
gives directions as to the payment of his debts and the removal 
of his sister's remains to be buried beside his own ; and, subject 
to the payment of these debts and expenses, makes certain specific 
bequests and devises, leaving for the last the provision he desired 
to make for his niece, the special object of his affection and bounty. 
He then concludes, " I William Dinning, say this is my last will 
and testament," If, under the construction placed, as seen, for 
nearly fifty years, upon it, the statute was designed to furnish 
a rule in respect to the signature, which would let in wills, 
though not signed at the foot or end, if signed in such manner 
as to afford internal evidence of authenticity equally convincing, 
then it would be difficult to conceive of a case coming more nearly 
within the contemplation of the statute than the will under con- 
sideration. The signature is at the end of an apparently com- 
pleted instrument, and followed by only eight words, which do 
not indicate a purpose to add anything more, or to take any- 
thing from what had been written, but, understood according 
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to their usual acceptation, constitute an emphatic declaration 
that the signature was intended to authenticate all that had pre- 
ceded it, as the final consummation of the testator's purpose. If 
the testator had said, "I say this is my last will and testament. 
William Dinning," no question could have been raised. The 
sense is exactly the same when he says, "I, William Dinning, say 
this is my last will and testament." Neither form was essential. 
The will would have been complete without these words, either 
following or preceding the signature. The testator evidently used 
them as adding force to his signature, and it would be trifling 
with the right of a man to dispose of his property by will to 
hold that the addition of the words mentioned after the signature 
to an otherwise completed will had resulted in rendering invalid 
the entire instrument. 

For these reasons, the judgment complained of must be 
reversed, and the case remanded, with directions to the lower 
court to enter an order admitting the will in question to probate. 

Reversed. 

Editorial Note. — In each of the four eases cited in the opinion, the 
instrument offered as a will was rejected, although there can be as little 
doubt as the court says there is here, that as to each it was " undoubtedly 
intended as a will." 

So, also, in Ramsey v. Ramsey, the will offered made "an orderly and 
apparently complete disposition of testator's property." It disposed of 
all his estate, appointed an executor, revoked all former wills and was 
dated, but contained the name of the testator only at the commencement, 
thus : " I, Thomas Ramsey, of Charlotte, do hereby make this my last 
will and testament," etc. The opinion of the court was expressed by 
Judge Daniel, who stated that he thought there was no serious difficulty 
in coming to the conclusion that " the act recognized no will as sufficiently 
signed unless it appears affirmatively from the position of the signature, 
as at the foot or end, or from some other internal evidence equally con- 
vincing, that the testator designed by the use of the signature to authenti- 
cate the instrument." In the principal ease, therefore, the only question 
open was whether the signature of testator was at " the foot or end" of 
the will, when eight words followed it. Mathematically, perhaps, it was 
not, but from the standpoint of " convincing internal evidence," and the 
familiar principles governing the interpretation of statutory reqiiirements 
as to the execution of wills, we acknowledge ourselves convinced. 

The substance of the law of the question is thus presented in 2 Virginia 
Law Register, p. 470 : "The doctrine established in Virginia is that unless 
it appears affirmatively on the face of the paper that the name of the 
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testator was intended as a signature, it is not a sufficient signing under the 
statute ; and that the testator's name at the top or beginning of the will 
is an equivocal act, and will, therefore, be insufficient, unless there be on 
the face of the will evidence to make it manifest that the name was 
regarded as a signature, and that the instrument was to be complete with- 
out further signing. So that in Virginia not to sign a will at the foot 
or end is hazardous in the extreme. In Warwick v. Warwick, supra, the 
will began thus : 'I, Abraham Warwick, Jr., declare this to be my last 
will and testament.' Then followed the provisions of the will without a 
signature at the end. The testator placed the paper in an envelope and 
sealed it, and wrote on the envelope: 'My will, Abraham Warwick, Jr.' 
Held, that the will was not so signed as to satisfy the Virginia statute. 
For the signature at the top of the will was an equivocal act per se, and 
there was nothing on the face of the will to remove the equivocation ; 
and as to the name on the envelope, it was not a signature at all to the 
will, but a mere laoel or endorsement of the envelope, which contained 
what the testator supposed was already a validly executed will." 

In Adams v. Field, 21 Vt. 256, a holographic will, with testator's name in the 
body, but not subscribed, was held sufficient. In Perkins v. Jones, 84 Va. 358, 
an attestation clause, unsigned by witnesses, was held not to -affect the 
validity of an otherwise perfect holographic will. In Re Will of Convoay 
(N. Y.), 11 L. R. A. 796, a will (not holograph) was held not "sub- 
scribed at the end," where the signature is at the usual place on the face 
of a printed blank consisting of a half sheet, but just above this in 
brackets the words " Carried to back of will," and on the back, the word, 
'■' Continued," followed by important provisions, at the end of which 
were the words, " Signature on face of the will." We may remark, 
however, that this would seem to be " internal convincing proof" of an 
unusual order. In Re Booth's Will (N. Y.), 12 L. B,. A. 452, the fact 
that the maker's name, appearing only in the beginning of an instru- 
ment purporting to be his will was intended to have effect as his signature 
was not shown by his handing the instrument to another with the state- 
ment : "This is my will — take and sign it." The court recognized the 
sufficiency at common law of a signature in the body of a will or contract, 
with intent to execute it in that manner, but subordinated all to the 
object of the statutes creating safeguards in the execution of wills against 
fraud and imposition. The Virginia authorities are now fairly complete 
upon the subject, though we still lack a distinct ruling upon a signature 
" in the body" — that is, neither at the beginning nor at the end — of the 
instrument. But it is not difficult to forecast what the decision will be 
when the case arises. 



